
FRAP 33. Appeal Conferences

Thecourt maydirect theattorneys— and,whenappropriate, the parties— toparticipate
in oneor moreconferencestoaddressany matterthat mayaid in disposingoftheproceedings,
including simplifyingtheIssuesanddiscussingsettlement.Ajudgeor otherpersondesignated
by the court may preside over the conference,which may be conducted In personor by
telephone. Beforea settlementconference,theattorneysmust consultwith their clients and
obtain asmuch authority as feasible to settlethe case. The court may, as a result of the
conference,enter an order controlling the courseof the proceedingsor Implementing any
settlementagreement.

(As amendedApr. 29,1994;et Dec.1, 1994; Apr. 24, 1998,eff. Dec.1, 1998.)

11th Cir. R. 33-I Kinnard Mediation Center.

(a) Filing Civil AppealStatement.

A Civil Appeal Statementisrequired in all civil appeals,exceptasprovided in section(aX3)
below.

(1) Civil appealsfrom United Statesdistrictcourts. Whennoticeofthe filing ofanoticeof
appealis servedpursuantto FRAP 3(d), the clerk ofthe district court shall notifr the appellant(s)
(andcross-appellant(s))thataCivil AppealStatementform is availableasprovided in section(aX4)
below. Theappellant(s)(and cross-appellant(s))shall file with theclerk ofthecourt ofappeals,with
serviceonall otherparties, an originalandonecopyofacompletedCivil AppealStatementwithin
10 daysafterfiling the noticeofappealin thedistrictcourt. ThecompletedCivil AppealStatement
shall setforth information necessaryfor an understanding ofthe natureofthe appealandshallbe
accompaniedby the portionofthe district courtrecorddescribedin 11th Cir. R. 33-l(bXl). Any
appelleemayfile an originalandonecopyofaresponsewith the courtofappealswithin sevendays
ofthe receipt ofthe completedCivil Appeal Statementandshallserveacopyoftheresponseon all
other parties.

(2) Reviewofadministrativeagencyordersand appealsfrom the United StatesTax Court.
When the clerk of the court of appealsnotifies the parties that an appeal or petition has been
docketed, the clerk shall also notify the appellant(s)/petitioner(s) (and cross-appellant(s)/cross-
petitioner(s)) that aCivil AppealStatementform is available asprovided in section(aX4) below.
The appellant(s)/petitioner(s)(andcross-appellant(s)/cross-petitioner(s))shallfile with theclerk of
the court ofappeals,with serviceonall otherparties, an originalandonecopyofa completedCivil
AppealStatementwithin 10 daysfrom the datethe noticewastransmittedby theclerk ofthe court
ofappeals. The completed Civil AppealStatementshall set forth information necessaryfor an
understandingofthenature ofthe appealor petition andshallbe accompaniedby the portionofthe
recorddescribedin 11thCir. It 33-1(b). Any appellee/respondentmay file anoriginal andonecopy
ofa responsewith the court of appealswithin sevendays ofthe receipt of the completedCivil
Appeal Statementand shall servea copy ofthe responseonall otherparties.
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(3) A Civil Appeal Statementis not requiredto be filed in (1) appealsor petitionsin which
theappellant/petitioner(orcross—appellant/cross—petitioner)is proceedingwithouttheassistanceof
counselor in whichtheappellant/petitIoner(orcross-appellant/cross—petitioner)is incarcerated;(2)
appealsfrom habeascorpusactions filed under 28 U.S.C. §~2241, 2254, and 2255; and (3)
immigralionappeals.

(4) Availability of Civil Appeal Statementforms. The Civil Appeal Statementform is
availableon the Internetatwww.cal I .uscourts.uov.Copiesmayalsobeobtainedfrom theclerkof
the court of appealsand from the clerk of eachdistrict courtwithin the FleventhCircuit.

(b) Portionsof Recordto AccompanyCompletedCivil AppealStatement.

(I) Civil appealsfrom United Statesdistrict courtsandthe United StatesTax Court. The
appellantshall file witheachcompletedCivil AppealStatementthe following portionsofthedistrict
court or tax court record:

(i) the judgmentor order appealedfrom;

(ii) anyotherorderor orderssoughtto hereviewed,including, in bankruptcyappeals,
the order(s)of thebankruptcycourtappealedto thedistrict court;

(iii) anysupportingopinion, findings offact,andconclusionsof law filed by thecourt;

(iv) themagistratejudgesreportand recommendation,whenappealinga courtorder
adoptingsamein wholeor in part; and

(v) findings andconclusionsof an administrativelaw judge,whenappealinga court
orderreviewingan administrativeagencydeterminationinvolving same.

(2) Reviewof administrativeagencyorders. Thepetitionershall file with eachcompleted
Civil AppealStatementthe following portionsof theagencyrecord:

(i) theagencydocketsheet,or indexof documentscomprisingtherecord.ifoneexists;

(ii) anyorderor orderssoughtto be reviewed;and

(iii) any supportingopinion, findings of fact, and conclusionsof law filed by the
agency,hoard,commission,or officer.

(c) Mediation.

(1) An activeor senior~udgcof thecourtof appeals,apanelof judges(eitherbeforeor afler
oral argument),or the Kinnard MediationCenter,by appointmentof the court, maydirectcounsel
andparties in an appealto participatein mediationconductedby the courtscircuit mediators.
Mediationsareofficial courtproceedingsandthe Kinnard MediationCentercircuit mediatorsact
on behalfof the court. Counselftr anyparty mayrequestmediationin an appealin which aCivil
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Appeal Statementis requiredto be filed if he or shethinks it would be helpful. Such requestswill
not be disclosedby the Kinnard Mediation (‘enter to opposingcounselwithout permissionofthe
requestingparty. The purposesofthe mediation are to explore the possibilityofsettlementofthe
dispute.to prevent unnecessarymotionsor delaybyattempting toresolveanyproceduralproblems
in theappeal. and to identif) andclarify issuespresentedin the appeal. Mediation sessionsare held
in personor by telephone. Counselmust. exceptaswaived by the mediator in advanceof the
mediation date,have the partyavailableduring the mediation. Should waiverofpartyavailabilit)
be granted by the mediator, counsel must have the authority to respond to settlementproposals
consistentwith the party’s interests. The mediatormayrequirethe physicalpresenceofthe partyat
an in-personmediation or the telephoneparticipation ofthe partyin a telephonemediation. For a
governmental or other entity for which settlement decisions must be made collectively, the
availability, presence.or participation requirementmay be satisfiedby a representativeauthorized
to negotiateon behalfofthat entity and to make recommendationsto it concerningsettlement.

(2) A judge who participates in the mediation or becomesinvolved in the settlement
discussionspursuant to this rule will not sit on ajudicial panel that dealswith thatappeal.

(3) Communicationsmadeduring themediationandanysubsequentcommunicationsrelated
theretoshallbeconfidential. Suchcommunicationsshall not bediselosedbyany partyor participant
in the mediation in motions, briefs, or argument to the Eleventh (‘ireuit Court ofAppealsor to any
court or adjudicative body that might address the appeal’s merits, except as necessaryfor
enforeementofRule 33-1 under paragraph(fl(2), norshall such communicationsbe disclosedto
anyone not involved in the mediation or otherwise not entitled to be kept informed about the
mediation by reasonofa position or relationship with a partyunlessthe written consentof each
mediation participant is obtained. Counsel’smotions, briefs, or argument to the court shall not
contain any referenceto the Kinnard Mediation Center.

(d) Confidential Mediation Statement. The court requires. except aswaivedby the eireuit
mediator, thatcounsel in appealsselectedfor mediation send a confidential mediation statement
assessingthe appealto the KinnardMediation Centerbeforethe mediation. ‘The Kinnard Mediation
(‘enterwill not sharetheconfidentialmediation statementwith theotherside,and it will not become
part ofthe court file.

(e) Filing Deadlines. The filing of a Civil Appeal Statementor the schedulingof mediation
doesnot extendthe time for ordering any necessarytranscript (pursuant to 11th Cir. R. 10-1)or for
filing briefs (pursuant to 11th Cir. R. 31-I). Suchtime maybe extendedby a circuit mediator to
compl) with theserules if thereisa substantialprobability the appealwill settleand the extension
will pm~enttheunnecessaryexpenditureoftimeandresourcesbycounseltheparties,andthe court.

(1) NoncomplianceSanctions.

(1) If the appellant or petitioner hasnot taken the actionspecifiedin paragraph (a) ofthis
rule within the time specified.the appealor petition may be dismissedby the clerk ofthe court of
appealsafter appropriate noticepursuant to 11th Cir. R. 42-1.
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(2) Upon failure of a party or attorneyto comply with theprovisionsof this rule or the
provisionsof thecourtsnoticeof mediation,the court mayassessreasonableexpensescausedby
the failure, includingattorneysfees;assessall oraportionof theappellatecosts:dismisstheappeal;
or takesuchotherappropriateactionas the circumstancesmaywarrant.

(g) Use of PrivateMediators.

(1) Upon agreementof all parties,aprivatemediatormaybeemployedby theparties,attheir
expense.to mediateanappealthathasbeenselectedfor mediationby theKinnard MediationCenter.

(2) Such privatemediator(i) shall havebeencertified or registeredasamediatorby either
the Stateof Alabama,Florida,or Georgiaforthe precedingfive years;(ii) shallhavebeenadmitted
to practicelaw in eitherthe Stateof Alabama,Florida,or Georgiafor theprecedingfifteen yearsand
be currently in goodstanding:and (iii) shall he currentlyadmittedto the bar of this court.

(3) All personswhile employedas private mediatorsshall follow the private mediator
proceduresasset forth by theKinnard MediationCenter.

(4) Ihe provisionsof this subsection(g) shallbe in eff~ctuntil discontinuedby theChief
Circuit Mediatoror by the court.
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